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To Our Readers 


As we approach our fifth war Christmas, we look back on those that have 


passed with varied feelings. 


Feelings of sympathy with the relatives of those who have made the 


supreme sacrifice; of pride for the splendid achievements of our fighting 


forces and those of our allies, and of gratitude and relief that their efforts 


have kept the aggressor from our shores. 


We realised, from the commencement of this war, that a long and bitter 
struggle confronted us, but, despite our unpreparedness, we resolved not to 
flinch from the fight, being sure of the justness of our cause and confident of 


victory in the end. 


Though it is still too early to suggest that the end is in sight, we can say 
with certainty that victory is assured. May we express the hope that, 
however favourable the events of the future, there will be no relaxing of our 
efforts, either on the fighting or the civilian fronts, until we have forced 


our enemies to an “unconditional surrender.” 


It is perhaps inappropriate in present circumstanees to extend to our read- 
ers the traditional wishes for a Merry Christmas, but we do express the 


wish that the end may be speedier than appears probable at the moment, and 


that our next Christmas may give promise of a lasting peace. 


We take this opportunity of thanking our contributors and readers for their 
assistance and encouragement during a very difficult year. We trust they 
will pardon the unavoidable delays in publication, and, though the way will 
still be difficult in the coming year, we hope for a continuance of the support 
that we have received in the past. 
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Taxation Section 
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CoMMISSION Parp In Respect or FINANCIAL GUARANTEES 


The taxpayer company bought its raw materials from a German company 
on nine months’ credit. In 1938 the German company reduced the period 
of credit and demanded a guarantee of the taxpayer company’s indebtedness. 
A guarantee up to £200,000 was given by a Dutch company for which it 
charged the taxpayer company a commission of 3% per annum. 

At the same time, in order to provide the resources necessary for the 
expansion of its business, the taxpayer company borrowed £150,000, secured 
by the issue of mortgage debentures; the service and repayment of this loan 
were guaranteed by a Dutch banking firm, to which the taxpayer company 
paid a similar commission. 

The Special Commissioners allowed the first item and disallowed the 
second, arid their decision was affirmed by the English High Court (Ascot 
Gas Water Heaters Ltd. v Duff (1942), 24 Tax Cas. 171). 

It is of importance to consider whether or not the above items of expenditure 
are deductible under the provisions of the Commonwealth Act, which differ 
materially from the corresponding provisions of the English Act: 


Commission paid for guarantee of company’s indebtedness to its suppliers 


The writer is of opinion that the outgoing is not deductible under the 
specific provisions of s. 67, because the commission paid by the company for 
guarantee of the company’s indebtedness to its suppliers does not answer the 
description of expenditure incurred in borrowing money. 

On the other hand, it is considered that the commission paid is an ordinary 
recurring business expense without any element of capital attaching to it 
for which the company became liabie and, therefore, it is clearly deductible 
under the provision of s.51 as being an outgoing necessarily incurred in 
carrying on a business for the purpose of gaining assessable income, 


Commission paid for guaranteeing company’s indebtedness to debenture 
holders 


Although the expenditure was incurred in connection with a loan to the 
taxpayer company, the writer is of opinion that it is not deductible under 
s. 67, which refers to expenditure incurred in borrowing money, i.e., expendi- 
ture incurred antecedent to the loan. The terms of s. 67 are quite inappropriate 
to the case of an annual fee paid during the currency of the loan, or to an 
amount paid on maturity. 

It is considered, however, that the annual fee so paid is an allowable 
deduction under s. 51, being equivalent to additional interest. 


Dumps oF TAILINGS 


The following is a recent important decision of the High Court in Henderson 
v. F.C. of T. (1943), 2 A.LT.R., 440. 

The taxpayer was a metallurgist and assayer who had invented an improved 
process for treating gold slime dumps which were the residue of previously 
treated material. He tested certain dumps at Carisbrook, Vic., and as a 
result a syndicate was formed in which the taxpayer had a fourth interest, 
and which obtained and exercised options over certain slime dumps. The 
interests of the syndicate in the dumps were assigned to a company called 
Clutha Development Limited, which undertook to pay royalties to the 
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syndicate. The interest of the taxpayer after this assignment consisted in a 
right to receive royalties from the Clutha Company. The Clutha Company 
later assigned all its interests to Gold Dumps Pty. Ltd. for £35,130 cash. 
The taxpayer assigned to Gold Dumps Pty. Ltd. his interest under the 
agreement with the Clutha Company for 6,000 shares in the capital of Gold 
Dumps Pty. Ltd. The taxpayer became director and general manager of 
Gold Dumps Pty. Ltd., which treated the tailings. The taxpayer also 
acquired 2,000 contributing shares in Gold Dumps Pty. Ltd., and during 
the relevant income year paid calls in respect thereof amounting to £1,000. 

The Commissioner assessed the value of the 6,000 shares as profit arising 
from the sale by the taxpayer of property acquired by him for the purpose 
of profit-making by sale. Further, he disallowed the deduction claimed in 
respect of the calls paid, £1,000. 





Held: 

1. (per Latham, C. J., Rich, J., and Starke, J., reversing the decision of 
Williams, J.) that the value of the 6,000 shares was not assessable as a 
profit arising from the sale by the taxpayer of property acquired for the 
purpose of profit-making by sale. 


“I agree with the finding of the learned Judge that the taxpayer originally 
acquired the rights in the dumps for the purpose of making a profit. What he 
transferred in consideration of the 6,000 shares were rights to royalties. The 
evidence does not show, in my opinion, that he acquired these rights for the 
purpose of re-selling them at a profit. In my opinion the evidence shows 
that the taxpayer looked for his profit to the use of the rights which he had 
obtained as distinct from the disposition of those rights. He did not sell his 
rights for cash. Instead of selling out of the enterprise of working the dumps, 
he stayed in that enterprise and, instead of realising his rights in order to make 
a profit, dealt with the property by assisting the formation of a company in 
order to obtain the capital necessary to make the royalty rights profitable and 
to enable him to derive income therefrom. Cf. Western Gold Mines N.L. v. C. of 
T. (W.A.) (1938), 1 A.I.T.R. 248,” per Latham, C. J. 


2. (i) (per Latham, C. J., and Rich, J.) that in view of the above decision 
it was unnecessary to decide whether or not the value of the 6,000 shares 
was exempt under s. 23 (p) as income derived by a bona fide prospector 
from the sale by him of his rights to mine for gold. 

(ii) (per Starke, J., dissenting from the decision of Williams, J.) that 
such value was not exempt under s. 23 (p). 

N.B.—As two judges disagreed and two judges refrained from making 
any decision in respect of the claim under s.23 (p), the point is left 
undecided. 

3. (per Latham, C. J., Rich, J., and Starke, J., affirming the decision of 
Williams, J.) that the sum of £1,000 in respect of calls paid to Gold 
Dumps Pty. Ltd. was deductible under s. 78 (1) (d), as that company 
was a mining company carrying on mining operations in Australia for gold. 


“The operation carried on by Gold Dumps Pty. Ltd. was, I agree with my 
brother Dudley Williams, a mining operation. The company had no right to 
mine the slime dumps, but still I think that its operations were mining operations 
and that it is, consequently, rightly described as a mining company, as also 
appears from its Memorandum of Association. Large dumps of mined material 
were stacked on the surface of the ground, and this material was conveyed by 
means of hydraulic power to a plant where it was treated by a cyanide process 
and the gold contained in it recovered. Had this operation been carried out in 
series when the gold-bearing material was mined and brought to the surface, 
there can be little doubt, though not conceded in argument, that the operation 
would have been properly described as a mining operation, And there is no 
reason why such an operation should not fall within the indefinite description 
‘mining operations’ because it is carried out at a later date and by another 
operator. The dumps were worked by methods in common use amongst mining 
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men for the recovery of gold, and the gold was recovered by an ordinary mining 
method or process. In the main, the question is one of fact, and I agree, as I 
have said, with the finding of my brother Dudley Williams. But I wish to 
reserve my opinion whether smelting and treatment companies who acquire and 
treat concentrates, tailings or slime for the recovery of gold or other metals are 
carrying on mining operations. Nothing I have said, I feel it right to say, leads 
to or supports that conclusion: the question, so far as I am concerned, remains 
undetermined.” per Starke, J. 


PREMIUM Paip For GOODWILL OF CHEMIST’s BUSINESS 


In July, 1939, the owner of a chemist’s business at Berala, N.S.W., and of 
the shop in which such business was carried on, entered into an agreement 
with the respondent to sell to him the goodwill, stock-in-trade and fittings of 
the business and to grant him a lease of the shop; subsequently, a memoran- 
dum of lease was executed. By the agreement and lease it was provided, 
inter alia, that the consideration for the sale of the goodwill of the business 
should be £500; and that the lease should be for a period of five years. There 
was also in the lease a covenant by the vendor that hea would not permit any 
property owned by him at Berala to be used as a chemist’s shop, and, that he 
would not carry on or be connected with any similar business in the neighbour- 
hood during the term of the lease. 

In respect of his income derived during the year ended 30th June, 1940, 
the respondent claimed (under s. 88 (1) of the Income Tax Assessment Act 
1936-1940) to be allowed a deduction of £96, being a proportionate part of 
the £500 he had paid for goodwill. Held: that the goodwill was a local 
goodwill, attaching to the premises; and not a personal one. Therefore, the 
sum claimed was an allowable deduction. (F.C. of T. v Williamson (1943), 
2 A.I.T.R. 454). 

The following is an extract from the judgment of Rich, J.: 

“As an abstract proposition, there can be no doubt that a particular 
goodwill may be local or personal, or partly one and partly the other. 
Its character depends on the nature of the business or the circumstances. 
It is local to the extent to which the trade connection depends on the 
place in which the business is carried on, for example, where there is 
only one hotel in a place the connection may be for all practical purposes 
entirely local. It is personal to the extent to which it is the personality, 
ability and good reputation of the trader that attract the trade and not the 
place where it is carried on. To the extent to which the goodwill is local it 
is attached to and cannot be severed from the land on which the business is 
carried on (Tooth & Co. Ltd. v. The Commissioner of Stamp Duties (1909), 
9 S.R. (N.S.W.) 652). To the extent to which it is personal it is only 
accidentally associated with the land, and may be severed from it and dealt 
with separately (The Rosehill Racecourse Co. v. The Commissioner of Stamp 
Duties (N.S.W.) (1905) 3 C.L.R. 393). 

Goodwill has been said to be ‘the attractive force which brings in custom’ 
(1.R. Comrs. v. Muller & Co’s. Margarine Ltd. (1901) A.C. 217, at p. 224). 
Hence, to determine the nature of the goodwill in any given case, it is neces- 
sary to consider the type of business and the type of customer which such a 
business is inherently likely to attract_as well as all the surrounding cir- 
cumstances. Now, customers vary. In Whiteman Smith Motor Co. Ltd. v. 
Chaplin (1934) 2 K.B. 35 at pp. 42, 49-50, the types were zoologically classi- 
fied into cats, dogs, rats and rabbits. The cat prefers the old home to the 
person who keeps it, and stays in the old home although the person who has 
kept the home leaves, and so represents the customer who goes to the old 
shop whoever keeps it, and provides the local goodwill. The faithful dog is 
attached to the person rather than to the place, he will follow the outgoing 
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he does not go too far. The rat has no attachments and is purely 
The rabbit is attracted by mere propinquity. He comes because 


he happens to live close by and it would be more trouble to go elsewhere. 
These categories serve as a reminder that the goodwill of a business is a 
composite thing referable in part to its locality, in part to the way in which 
it is conducted and the personality of those who conduct it and in part to the 
likelihood of competition, many customers being no doubt actuated by mixed 
motive in conferring their custom. But in the present case, the Court has 
little concern with the inherent nature of goodwill. It has to deal with 
a claim to a deduction based on a contention that the taxpayer paid a premium 
of £500 in respect of land of which he is lessee, because he paid it for good- 
will attached to or connected with the land which was leased to him; and the 
question is whether the goodwill for which he paid was in fact connected with 


the land. 


Hence, the Court is not concerned with what the lessor had, but 


with what he parted with to the respondent. Now, when a business is being 
carried on upon premises and a newcomer proposes to obtain a lease of them 


from the 
class of 
premises 


owner of the business for the purpose of using them for the same 
business, the likelihood that customers who have resorted to the 
in the past will continue to do so is ordinarily an important matter 


for the newcomer, and makes it worth his while to pay something extra in 
respect of this likelihood. When, in such a case, the business is a retail busi- 
ness possessing no special features, and part of the consideration is expressed 
to be paid for the goodwill, prima facie, if there be nothing more, the goodwill 
referred to is the local goodwill attached to the premises. This is so because, 
by virtue of such a transaction, whether the goodwill be specially mentioned 
or not, in the absence of some special provision it necessarily goes with the 


premises 
premises 


and the seller is bound to do nothing positive except hand the 
over. Different considerations would arise if the contract contained 


an agreement by the seller of the goodwill to introduce the buyer personally 
to customers and to use his best endeavours to induce them to confer their 
custom upon him. It might then be that the premium should be regarded as 
being in part paid for the acquisition of any personal goodwill enjoyed by the 
seller in respect of the business. But it does not follow from the mere fact 
that the seller warrants not to let other premises of his to competitors or not 
to compete himself. A promise to do nothing to attract away from the 
premises old customers who might otherwise be disposed to patronize them is 


different 
goodwill 


in kind from a promise to endeavour to detach the seller’s personal 
from himself and transfer it to the buyer.” 


BEEKEEPING 


The Commissioner has decided that beekeeping is “primary production” 


and that 


the averaging provisions will apply in the assessments of taxpayers 


engaged in the industry. 


CALCULATION OF ADDITIONAL TAX ON UNDISTRIBUTED INCOME 
Where shares of Private Company Held by Non-resident Company 


Section 104 of,the Commonwealth Income Tax Assessment Act provides 
that where a private company has not, within the specified period, made a 


sufficient 


distribution of its income, the Commissioner may assess the aggre- 


gate additional amount of tax which would have been payable by its share- 
holders if the company had, on the last day of the year of income, paid the 
undistributed amount as a dividend to its shareholders. 

Section 105 (1) provides in effect that where the shares of the taxpayer 


company 


are held by another company, the Commissioner may also, in addi- 
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tion to any other tax assessable under Division 7, assess the additional amount 
of tax, if any, which would have been payable by the shareholders of the inter- 
posed company if there had been successive distributions of the undistributed 
amount. 

On a strict interpretation of the law, a private company may be assessed 
under both s. 104 and s. 105 where there is an interposed company. This is 
immaterial where the interposed company is a, resident, because the dividend 
rebate will equal the tax assessed under s. 104. But a non-resident company 
is not entitled to the dividend rebate, so that, if the above reasoning be correct, 
additional tax could be assessed under s. 104 at 6s. in £ on the notional dis- 
tribution to an interposed non-resident company, and again under s. 105 at 
the individual shareholders’ rates on the notional distribution by the inter- 
posed company. 

This apparent injustice was probably never considered by the framers of 
the 1936 Act. At that time both resident and non-resident companies were 
entitled to the dividend rebate. It was the withdrawal of the dividend rebate 
in the case of non-resident companies which brought about the double 
taxation. 

It is understood that the Commissioner has ruled that, in the above 
circumstances, private company tax will be assessed against the taxpayer 
company on the notional distribution to the non-resident shareholding com- 
pany at 6s. in £, and that no further tax will be levied under s. 105 in respect 
of the sum so assessed under s. 104. 


DeceaAsep Estates 
Income Derived Prior to Ascertainment of Residue 


The Respondents were the residuary legatees under the will of their 
father who died on 18 January, 1921. By this will, after certain bequests, 
the testator bequeathed an annuity of £3,000 free of English Income Tax and 
Sur-tax to his widow during her life, the executors being directed to appro- 
priate a sum out of the residuary estate sufficient for this purpose. The will 
also directed that the testator’s sons (the first and second respondents) on 
attaining the age of 25 years and being otherwise qualified should have the 
option of purchasing the mansion house and estates forming the realty, and, 
failing the sons, the option was to be exercisable in turn by the three brothers 
of the testator; if the options were not exercised, the property was to be 
sold and the proceeds held upon the trusts concerning the residuary estate, 
and the executors had, concurrently, power to sell parts of the property as 
they thought fit before the options became exercisable and to hold the proceeds 
on the same trusts. At the time of the testator’s death, the total income 
of his estate was insufficient to pay the widow’s annuity and under Orders 
of the Court the setting aside of a fund for the annuity was allowed to be 
postponed until the options to purchase the realty had expired. The options 
were rejected by all the persons entitled to exercise them, and they expired 
on 18 May, 1938; the value of the unsold balance of the realty had been 
agreed and Succession Duty paid on 12 May, 1938. 

The Respondents appealed against assessments to Surtax (for the years 
1935-36 to 1937-38 in the cases of the first two Respondents, and for the 
year 1937-38 in the case of the third Respondent) in amounts which included 
income arising from their father’s estate, on the grounds that the residue 
of the estate had not been ascertained until 18° May, 1938, and that the whole 
of the testator’s estate remained in the hands of the executors until that date, 
no beneficiary being legally entitled to any income prior thereto. The Crown 
contended, inter alia, that the residue had been ascertained at a much earlier 
date than 18 May, 1938, that the executors were for many years prior to 1935 
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acting not as executors but as trustees, and that, as during the years under 
appeal approximately the whole of the income of the estate had been paid 
to the beneficiaries, the assent of the executors had been given to the bequest 
of income. The ‘Special Commissioners decided that the residue of the 
estate had not been ascertained prior to 18 May, 1938. 

In the King’s Bench Division it was held that there was evidence upon 
which the Commissioners could arrive at their decision and that they had 
made no mistake in law; but, following agreement between the parties, the 
Court of Appeal ordered, by consent, that the assessments should be adjusted 
on the footing that the residuary estate of the testator had been ascertained 
on 31 December, 1936. J.R. Comrs. v. Pilkington (1941), 24 Tax Cas. 160. 


Sums REcEIvVED For NEwspPAPER ARTICLES 


G. was the inventor of a system for betting on horse races, and he and his 
two sons received payments from newspapers for articles containing betting 
advice based, on the father’s system. They were assessed to English Income 
Tax in respect of such receipts. The taxpayers contended that the receipts 
arose from the exploitation of a betting system and (following the decision 
in Graham v. Green (1925) 9 Tax Cas. 309) were not liable to income tax. 
Held that the receipts represented remuneration for newspaper contributions 
and as such were assessable to income tax (Graham v. Arnott (1941) 24 Tax 
Cas. 157) “It is argued that the decision of Rowlatt J..in Graham v. Green, 
supra, that a person who habitually and successfully backs horses with book- 
makers.is not liable to income tax on his winnings, has some application to this 
case. But a person who backs a horse is doing something quite different from 
what is done by a person who gives advice as to the horse to be backed. The 
services which the appellants render to the newspapers seem to mie to be 
similar to the services rendered by a meteorological expert who gives advice 
as to what the weather is likely to be. Both are contributing for reward 
to the newspapers, and must bring the remuneration which they receive for 
such contributions into their returns for income tax” per Macnaghten J. 
at p. 159. 

See also Hobbs v. Hussey (1942) 1 All E.R. 445; 24 Tax Cas. 153, 
where the taxpayer, who had never carried on the profession of an author, 
received a sum of money from a newspaper for the serial rights in his life 
story. The taxpayer contended that the sum was not a revenue receipt, but 
was a capital realization of the copyright of the articles. It was held that the 
true nature of the transaction was the performance of services by the appellant 
and so assessable, the sale of the copyright being subsidiary thereto, 


War-TIME Company Tax REGULATIONS RELATING TO STATUTORY 
PERCENTAGES 


Increased statutory percentages have been granted under s. 21 (1) of the 
War-time (Company) Tax Assessment Act, vide Commonwealth Statutory 
Rules No. 259 of 1943, notified Government Gazette 7 October, 1943. 


General Importers and Agents in Darwin, N.T. .. 74 per cent. 
Licensed Victuallers in Darwin, N.T. fa 46-2 74 per cent. 
6 


Coal-mining (including coal-mining = open cut) per cent. 


The above increased statutory percentages apply to all assessments for 
financial year commencing 1 July, 1941, and all subsequent financial years. 
For other increases see July 1943 Journal, p. 261. 
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TAXATION OF PRIVATE COMPANIES 
Report by Taxation Advisory Committee 


The Honorable the Treasurer (Mr. J. B. Chifley) has released the section 
of the report presented to him by the Taxation Advisory Committee on 9 
April, 1942, dealing with certain aspects of the taxation of private companies. 
The report sets out that the present position is that a private company is sub- 
ject to the ordinary company tax upon its taxable income and, if it does 
not distribute the whole of its distributable income, it is liable for tax upon 
its “undistributed income,” i.e., taxable income less Commonwealth taxes 
(including undistributed profits tax) at the rates at which its shareholders 
would have paid tax had the undistributed income been distributed to them. A 
private company is not liable to super tax or war-time (company) tax. 

2. The Committee has recommended that the law should be amended so 
that undistributed profits tax paid in the income year should, in future 
years, not be allowed as a deduction in ascertaining the distributable income. 

3. By way of illustrating the reason for this recommendation, the Com- 
mittee has set out a statement showing the incidence of taxation upon private 
companies (taken in conjunction with the shareholders’ tax) in certain sup- 
posititious cases. The statement is shown hereunder and includes, for com- 
parative purposes, a statement of the tax that would have been paid had the 
income been derived by a partnership. The rates of tax used throughout are 
the rates payable in respect of income derived during the year ended 30 June, 
1941, these being the appropriate rates at the time when the Committee made 
its report. , 

Remuneration of £3,000 p.a. is paid to the shareholders, who are three 
in number holding the shares equally between them. 


A..As a private company which distributes the whole of its distributable 
income ; 

B. Asa private company which makes no distribution ; 

C. As a partnership in which profits are shared equally. 


Taxable Ist year 2ndyear 3rdyear 4thyear Sth year 6th year 
Income £9,000 £7,500 £8,100 £9,300 £10,000 £11,400 


COMMONWEALTH INCOME TAx 


Company Company Partnerships 

A B 

£ £ £ 
SS eee ee 9,378 9,378 7,131 
fae 6,240 2,127 5,869 
I Sy Wawa ba ae 7,140 7,140 6,374 
Ere 8,307 4,131 7,384 
CT us. a6 ba ew ae 8,837 7,427 7,972 
ff ee ee 6,066 9,151 


£50,096 £36,269 £43,881 


N.B.—The total taxes shown are those payable by the Companies and the 
3 shareholders, the total taxable income of both the Companies and the 
shareholders for the six years being £73,300. 

4. The difference between the total liability of Company A £50,096 and 
Company B £36,269, is principally accounted for by the allowance, inter alia, 
of undistributed profits tax paid during the income year in calculating the 
distributable income of Company B. If this allowance were discontinued, the 
total liability of Company B would be the same as that of Company A. 
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5. A further recommendation of the Committee is that private companies 
with not more than twenty shareholders should be given the option to have 
their tax assessed on the basis of the treatment of the shareholders as partners, 
unless the company exercises a further option to have the tax assessed to 
the individual shareholders. 

6. Reference to the comparative statement set out above illustrates the effect 
which such option would have upon the tax payable. The amounts to be paid 
would be as set out in the last column of that statement under the heading 
“Partnerships.” 

7. The Committee explains that for income tax purposes, a partnership 
is not assessed as such, but each partner is assessed upon his individual interest 
in the net income of the partnership. If private companies with shareholders, 
not more than twenty, i.e., the maximum number of persons allowed under 
State laws, were given the right to elect to be treated in the same manner as 
partnerships, that treatment would tend to remove the margin of difference 
in the tax payable by a private company and that payable by members of a 
partnership deriving the same income. 

8. The Committee recognizes that to assess the shareholders compulsorily 
upon a notional income arrived at upon the basis of their interests in a private 
company, would mean that they would become liable to pay tax on an amount 
which they had not received, and which could not be demanded. Hence, 
the company is to be assessed and liable to pay the tax, unless the shareholders 
decide otherwise. 

9. In framing its recommendation, the Committee also recognises that 
a proposal such as this might involve some disclosure of private interests of 
shareholders to company directors and employees, unless some provision were 
made to obviate this. The recommendation that the method of assessment 
should rest upon the option of the company, even to the extent of having the 
tax assessed to the individual shareholders instead of to the company, is 
intended to overcome this objection. 

10. The Committee does not recommend any alteration in the method of 
assessment of private companies with more than twenty shareholders, apart 
from the first recommendation referred to herein for the disallowance of a 
deduction in respect of undistributed profits tax paid in the income year. 





COMMONWEALTH INSTITUTE OF ACCOUNTANTS 
COMMONWEALTH INCOME Tax LAW AND PRACTICE 
OctToser 1943, EXAMINATIONS 


Model Answers 
Question 1 
(a) A taxpayer informs you that during the income year ended June 30, 
1943, his rebateable gifts and calls will exceed his taxable income. 
Advise him in narrative form as to the position. 
(b) He subsequently states that his taxable income is £1,000 and that his 
rebateable gifts are £900 and rebateable calls £600. 
Set out in tabulated form the net tax payable by him. 
For the purpose of this question the following rates of tax may be 
assumed : 
On £600, 45:58d.; £900, 57:69d.; £1,000, 61-43d.; and £1,500, 79:25d. 
Answer 1 


(a) The Commonwealth Income Tax Assessment Act provides for a 
rebate of tax in respect of specified gifts made by individual taxpayers. 




















































(b) 
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The rebate in respect of these gifts first applies to income year ended 
30 June, 1943, or substituted accounting period. A rebate is not 
allowed on gifts in excess of the taxable income of a taxpayer (s. 160 
(2) (g) ). 

The Act also makes provision for a rebate of tax on calls paid to 
certain mining companies or syndicates. The amount of calls in 
respect of which a rebate is allowed, is likewise limited to the amount 
of taxable income of the taxpayer. The rebate in respect of calls is 
calculated at one-third of the personal exertion rate appropriate to the 
total taxable income of the taxpayer. (s. 160 A A). 

Where, however, the aggregate of the rebateable gifts and calls exceeds 
the taxable income, the rebate in respect of gifts is made first and the 
rebate in respect of calls is then based on the difference between 
the rebateable amount of gifts and the taxpayer’s taxable income. 
(s. 160 A C). 

In the case under review, the net tax payable would be calculated as 
follows : 

Taxable income (assumed to be derived from personal exertion) £1,000 








Tax: £1,000 at 61-43d. in £ = £25519 2 





reduced to £255 19 0 
Rebateable gifts: 
£900 at 61:43d. in £ = £230 7 3 
Rebateable calls: 
Taxable income, £1,000, 


less gifts £900 = £100 
£100 at = 810 7 





£238 17 10 
increased to 238 18 O 


Net tax payable £17 1 O 


Question 2 


Write a short note as to the basis of taxation of income with regard 
to oversea ships including the responsibility for making the necessary 
income tax returns and the responsibility for the payment of Income 
Tax. 


Answer 2 


The Commonwealth Act provides that in the case of a ship- 
owner or charterer whose principal place of business is out of 
Australia, the taxable income derived by him in Australia shall be 
deemed to be five per centum of the amount paid or payable in respect 
of the carriage of passengers, livestock, mails or goods shipped in 
Australia (s. 129). 

The master of the ship or the agent of the owner or charterer of 
the ship is required to furnish a return setting out the amount paid or 
payable for outward freight and passage money (s. 130). 

If the required return is not made, or an unsatisfactory return is 
furnished, the Commissioner may arbitrarily determine the amount 
of outward freight and passage money so paid or payable (s. 131). 
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The assessment may be issued against the owner or charterer, or 
his agent or representative, or against the master of the ship. (s. 132). 

The tax becomes payable immediately upon the issue of a notice 
of assessment (s. 134), and if it is not paid by any ‘other person, 
the master of the ship is liable to pay the tax (s. 133). 

A collector or officer of customs cannot grant a clearance to a 
ship until he is satisfied that any tax due has been paid or that 
satisfactory arrangements for its payment have been made with the 
Commissioner. (s: 135). 


Question 3 
For the purpose of ascertaining the amount of “undistributed 
income” of a Company, certain deductions are made from the taxable 
income. Enumerate these. 


Answer 3 

For the purpose of ascertaining the undistributed income of a non- 
private company, a deduction is allowed from the taxable income of 
the following amounts: 

(a) Commonwealth income taxes (ordinary income tax, Super tax 
and Further tax on the undistributed income) paid during the 
year of income; 

(b) War-time (Company) tax paid during the year of income; 

(c) State and Territorial income taxes paid during the year of 
income, if not deductible in calculating the taxable income; 

(d) Ex-Australian income tax paid in respect of income which is 
taxable under the Commonwealth Act; 

(e) Any net loss (other than a loss of a capital nature) incurred in the 
year of income in carrying on the business out of Australia; 

(f) The amount of dividends paid out of the taxable income of the year 
of income before the expiration of six months after the close of 
that year in the case of a resident company, or before the expira- 
tion of nine months in the case of a non-resident company. 

A company may elect to have deducted Commonwealth ordinary 
income tax, Super tax and War-time (Company) tax payable in 
respect of the income of the year of income, instead of those taxes 
paid during the year of income. 

Any refunds of taxes referred to in (a), (b), (c) and (d) above 
must be brought to account in calculating the distributable income. If, 
however, the refunds exceed the total of the deductible taxes, as the 
case may be, the excess is not brought to account in calculating the 
distributable income. 

The Act has recently been amended to provide that the Commis- 
sioner may extend the distribution periods mentioned in paragraph 
(f) above, in those cases where the delay in making the distribution is 
due to enemy action in the present war. 


Question 4 
(1) What is the allowable deduction from the income which includes pay 

and allowances of a member of the Defence Forces with regard to 

the Income Year ended June 30, 1942? 

Note: If the Candidate so desires he may reply on the basis of the 

income year ended June 30, 1943, provided that he states that he is 

doing so. 
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(2) Define Income as applicable to the above. 
(3) In what manner is such deduction made? 





Answer 4 
(1) Where the income of any member of the Defence Force includes pay 






























or allowances earned by him as a member of that Force, the following 
amounts shall be allowable deductions: 


(a) In respect of income year ended 30 June, 1942: 


(1) Where the income is £250 or less—the amount of that 
income ; 

(2) Where the income exceeds £250 but does not exceed £261 
—£94, or 

(3) Where the income exceeds £261—the amount of £94 less 
£1 for every £1 in excess of £261; 


(b) In respect of income year ended 30 June, 1943, and subsequent 
years : 

(1) Where the income is £250 or less—the amount of that 
income; 

(2) Where the income exceeds £250 but does not exceed £258 
—£146; 

(3) Where the income exceeds £258, but does not exceed £300 
—#£146 less £1 for every £1 in excess of 
£258; 

(4) Where the income exceeds £300, but does not exceed £350 
—£104 less £1 for every £2 in excess of 
£300, or 

(5) Where the income exceeds £350—£79 less £1 for every £3 
in excess of £350. 

For income year ended 30 June, 1942, the special deduction vanished 
where the net income was £355 or more. For income year ended 30 
June, 1943, and subsequent years, the special deduction will vanish 
where the net income is £587 or more. (s. 81 (1) ). 


For the purpose of the above provisions, “income” means the amount 
remaining after deducting from the assessable income all allowable 
deductions other than the special deduction explained above (s. 81 
(1) ). 

The special deduction explained above is made successively from in- 
come from property and from income from personal exertion. (s. 81 


(3) ). 


Question 5 








Answer 5 








A taxpayer obtains a loan from a private company in which he is 
a shareholder. 

He asks your advice as to whether such loan is taxable under the 
Income Tax Assessment Act. 
Advise him fully. 


If, ‘in the opinion of the Commissioner, the loan, or part thereof, 
made by a private company to a shareholder, represents a distribution 
of income, such amount shall be deemed to be a dividend paid by 
the company out of its profits, and the shareholder is assessable thereon. 
If the Commissioner does not form that opinion, no income tax liability 
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will arise in respect of a loan by a private company (as defined) to a 
shareholder. 

Where a loan is treated as a dividend, and subsequently the company 
declares a dividend the amount of which it set off in whole or in part 
satisfaction of the loan, the actual dividend, to the extent to which it 
is so set off, is not assessable in the hands of the shareholder. This 
provision prevents double taxation, which would be the case if both 
the debit and the credit side of the shareholder’s account were taxed. 


Question 6 
Under what circumstances may the Commissioner amend an assess- 
ment where— 
(a) A taxpayer has not made a full disclosure. 
(b) A taxpayer has made a full disclosure. 


Answer 6 

(a) Where a taxpayer has not made to the Commissioner a full and 
true disclosure of all the material facts necessary for his assess- 
ment, and... there has been an avoidance of tax, the Commissioner 
may— 

(a) where he is of opinion that the avoidance of tax is due to 
fraud or evasion—at any time; and 

(b) in any other case—within six years from the date upon which 
the tax became due and payable under the assessment, 

amend the assessment by making such alterations therein or addi- 

tions thereto as he.thinks necessary to correct an error in calcula- 

tion or a mistake of fact or to prevent avoidance of tax as the case 

may be. (s.170 (2)). 

(b) Where a taxpayer has made to the Commissioner a full and true 
disclosure of all the material facts necessary for his assessment, 
and an assessment is made after that disclosure, no amendment 
of the assessment increasing the liability of the taxpayer in any 
particular shall be made except to correct an error in calculation 
or a mistake of fact; and no such amendment shall be made after 
the expiration of three years from the date upon which the tax 
became due and payable under that assessment. 

No amendment effecting a reduction in the liability of a tax- 
payer under an assessment shall be made except to correct an 
error in calculation or a mistake of fact; and no such amendment 
shall be made after the expiration of three years from the date 
upon which the tax became due and payable under that assessment, 


(s. 170 (3) and (4)). 


Question 7 


(1) Define Trustee. 
(2) Agents and Trustees have certain responsibilities and protection under 
the Income Tax Assessment Act. Enumerate them. 


Answer 7 
(1) The Commonwealth Income Tax Assessment Act defines a “trustee” 
as follows: 
“trustee,” in addition to every person appointed or constituted trustee 
by act of parties, by order, or declaration of a court, or by operation 
of law, includes— 
(a) an executor or administrator, guardian, committee, receiver, or 
liquidator ; and 




































(a) 


(b) 


(f) 
(g) 


(h) 








Question 8 





Answer 8 









Question 9 













THE AUSTRALIAN ACCOUNTANT DEC. 


(b) every person having or taking upon himself the administration or 


control of income affected by any express or implied trust, or 
acting in any fiduciary capacity, or having the possession, control 
or management of the income of a person under any legal or other 
disability. (s. 6.) 


(2) The following special provisions apply with respect to every agent and 
trustee: 


He shall be answerable as taxpayer for the doing of all such things 
as are required to be done by virtue of this Act in respect of the 
income derived by him in his representative capacity, or derived 
by the principal by virtue of his agency, and for the payment of 
tax thereon. 

He shall in respect of that income make the returns and be 
assessed thereon, but in his representative capacity only, and each 
return and assessment shall, except as otherwise provided by this 
Act, be separate and distinct from any other. 

If he is a trustee of the estate of a deceased person, the returns 
shall be the same as far as practicable as the deceased person, if 
living, would have been liable to make. 

He is hereby authorised and required to retain from time to time 
out of any money which comes to him in his representative capacity 
so much as is sufficient to pay the tax which is or will become due 
in respect of the income. 

He is hereby made personally liable for the tax payable in respect 
of the income to the extent of any amount that he has retained, 
or should have retained, under the last preceding paragraph; but 
he shall not be otherwise personally liable for the tax. 

He is hereby indemnified for all payments which he makes in 
pursuance of this Act or of any requirement of the Commissioner. 
Where as one of two or more joint agents or trustees he pays any 
amount for which they are jointly liable, the other or others 
shall be liable to pay him each his equal‘share of the amount so 
paid. 

For the purpose of insuring the payment of tax the Commissioner 
shall have the same remedies against attachable property of any 
kind vested in or under the control or management or in the 
possession of any agent or trustee, as he would have against the 
property of any other taxpayer in respect of tax. (s. 254.) 


What do you understand by “the net income of a Trust Estate”? 


“The net income of a trust estate’’ means the total assessable income 
of the trust estate calculated as if the trustee were a taxpayer in respect 
of that income, less all allowable deductions, except in respect of ahy 
beneficiary who has no beneficial interest in the corpus of the trust 
estate, or in respect of any life tenant, the deduction of such of the 
losses of previous years as are required to be met out of corpus. (s. 95.) 


Under the terms of an agreement, a taxpayer carrying on his pro- 
fession as a barrister has undertaken to pay part of his fees to the 
Trustee of a Fund out of which payments are made by the Trustee 
to other Barristers who normally carry on that profession, but who 
during the war are engaged on war service. 
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a Discuss the responsibilities with respect to Income Tax of the various 
ee parties. 
1er Answer 9 ; 
The Commonwealth Act contains special provisions relating to the 
nd payments to trustees of a fund which provides for the payment of 
benefits to persons on war service. These provisions are that where, 
gs under the terms of an agreement (not necessarily in writing), a tax- 
he payer, carrying on a business, has undertaken to pay part of the 
ed proceeds of that business to the trustees of a fund out of which pay- 
of ments are made by the trustees to persons who normally carry on a 
similar business and who, during the present war, are engaged on war 
e service : 
h (a) all amounts paid by the taxpayer to the trustees in pursuance 
1S of the agreement are allowable deductions; 
(b) the trustees, subject to (d) below, are not liable to be assessed 
is in respect of such receipts; 
if (c) all payments made by the trustees in accordance with the agree- 
ment are assessable income in the hands of the recipient ; 
" (d) where, on 30th June next following the termination of the present 
y war, any amount is held by the trustees as part of the fund, that 
E amount shall be deemed to be the net income of a trust estate 
to which no person is presently entitled and to have been derived 
on that date. (s. 102 AA.) 
‘ “Business” includes any profession, trade, employment, vocation or 


calling, but does not include occupation as an employee. (s. 6.) 

In the case under review, the payments to the trust fund and the 
payment of benefits thereout satisfy the conditions explained above 
and the provisions of s. 102 AA would apply to those transactions. 


Question 10 
Is it possible for a Company to claim a deduction in its Income Tax 
Return for a loss incurred by embezzlement? Fully explain the posi- 

tion. 


Answer 10 
A loss incurred by a taxpayer through embezzlement or larceny is 
an allowable deduction in the following circumstances ; 
(a) The embezzlement or larceny must have been committed by a 
person employed in the taxpayer’s business ; 
(b) The loss must be a loss of money which is or has been included 
in the taxpayer’s assessable income. 





The loss is allowable in the year in which it is ascertained, not neces- 
sarily in the year in which it was incurred. (s. 71.) 





Section 107 Rebates 
When Liability to Pay Tax under Division 7 Arises 


By “CLauptus” 


In the September edition of The Chartered Accountant in Australia Mr. 
McKellar White differs from a contributor to that Journal by concluding 
that Section 166 and the passing of the annual Rates Act establishes a com- 
pany’s liability to pay tax under Division 7. 
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On the other hand Mr. J. A. L. Gunn, in his book “Income Tax Laws of 
Australia,” expresses the opinion that a company should not declare a divi- 
dend that might be subject to a claim for rebate in the hands of shareholders 
under the provisions of Section 107 until the Division 7 assessment for the 
relevant year had been issued. 

With due respect to both Messrs. White and Gunn I beg to differ. How- 
ever, it is possible that my view differs only superficially from Mr. Gunn’s 
view. 

A further point is that if the company adopts a balancing date after the 
30th June and the shareholders do not, the passing of the following year’s 
Rates Act is necessary to establish the extent of liability under Division 7. 

Section 107 provides for the allowance of rebates of tax to shareholders 
who receive dividends paid wholly and exclusively out of the profits of a 
company upon which the company has paid or is liable to pay tax under 
Division 7 or its predecessors. 

The main question to be decided is when liability to pay tax under Division 
7 and its predecessors arises. Sections 103 to 106 are in Division 7 and 
constitute a scheme to tax undistributed profits of private companies and this 
in addition to the ordinary company tax. Section 104 appears to be the 
main section in this group. It provides that the Commissioner may assess 
the aggregate additional tax which the shareholders would have paid had the 
undistributed amount (of income) been paid as dividends and the company 
shall ‘be liable to pay the tax so assessed. Clearly, to secure a rebate under 
Section 107 there must be an assessment under Section 104. What con- 
stitutes an assessment under Section 104? 

“Assessment” is defined in Section 6 as the ascertainment of the amount 
of taxable income and of the tax payable thereon, unless the contrary inten- 
tion appears. An assessment under Section 104 is not upon the taxable 
income, but on the undistributed amount. The tax payable on the taxable 
income does not enter into the question—we are concerned with the tax 
on the undistributed amount, so the definition of “assessment”? would not 
operate in this case. 

In the case of The King v. D.F.C. of T.; ex parte Hooper 37 C.L.R. 368, 
it was held that “an ‘assessment’ is not a piece of paper; it is an Official act or 
operation, it is the Commissioner’s ascertainment, including sometimes his own 
opinion, of the amount .of tax chargeable to a given taxpayer.” In the case 
of W. & A. McArthur Ltd. v. F.C. of T. 1 A.T.D. 143, it was ruled that 
there must be an assessment for each year—there could be no blank. How- 
ever, the latter case was an old War Time Profits case and Section 21 of the 
relevant Act provided that the Commissioner shall assess the tax. 

Section 104 provides that the Commissioner may assess the tax; so did 
Section 31B of the 1922-1934 Act, whilst their predecessor, Section 21 of the 
1922-1932 Act, provided that the Commissioner shall assess the tax, but 

also required him to make a determination. It seems to the writer that the 
change from “shall” to “may” was not accidental and therefore must be 
taken to confer some discretion on the Commissioner. It is known that this 
change was made to enable the Commissioner to refrain from issuing assess- 
ments where it did not pay to do so in cases where the cost of collection 
was greater than the amount of tax. For the income years ended 30th 
June, 1934, to 1939, there must have been some thousands of cases falling 
within this category. 

It would appear that it is not mandatory for the Commissioner to make an 
assessment under the provisions of Sections 103-106. However, what con- 
stitutes an assessment under these Sections? As pointed out previously it 
is not exactly as defined in Section 6, but if the words “undistributed amount” 
are substituted for “taxable income” the definition appears to be reasonable. 
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Section 104 states that the Commissioner may assess the tax. The writer 
is therefore of the opinion that if he arrives at an amount of tax the Com- 
missioner has made an assessment, and, whether or not he sends the company 
a notice of assessment, the company is then liable to pay the tax so assessed, 
and its shareholders are consequently entitled to the rebate when the undis- 
tributed amount is distributed as provided in Section 107. 

In many cases the Commissioner does not arrive at an amount of tax. In 
some of these cases he arrives at the undistributed amount; in other cases 
he does not even do this. He realizes that the amount of tax would be less 
than the cost of its ascertainment and collection. The writer is of the 
opinion that an assessment has not been made in these cases and so share- 
holders are not entitled to rebates under Section 107. In the writer’s 
opinion the assessment of tax involves the ascertainment of a final figure in 
pounds, shillings and pence, and that such’statements as “Less than £10” and 
“Too small” are not assessments of tax under the Act. 

It should be observed that if the company adopts a balancing date after 30 
June, and the shareholders do not, the passing of the following year’s Rates 
Act is necessary to establish the extent of liability under Division 7. 

I mentioned earlier in this article that it was possible that my view differed 
only superficially from those of Mr. Gunn. Doubtless he took a cautious view 
of the matter, as how is the company to know when an assessment has been 
made if no notice is sent to it? 





The C.T. Reports 


By A. CLuNIEs Ross, B.ECON., F.I.C.A. 


“That’s done!” It’s the last day allowed for-the lodging of returns—unless 
you differ from a large proportion of taxpayers and have completed your re- 
turn in advance. You have just despatched it and the period of waiting for 
the assessment has begun. It is often a period of doubt because the Depart- 
ment does not send an acknowledgment—but then last year there were over 
600,000 assessments and this year there will be over 800,000. Think of the 
postage—and the paper. It is a marvel that the Commissioner of Taxation 
(hereinafter referred to in the fashionable initial style as “the CT”) ever 
obtains a conviction for failure to send in a return. If the accused says he 
despatched it, can it be said that papers are never mislaid or that the filing 
system is absolutely efficient ? 

Which leads to two remarks: first, it is really rather extraordinary that the 
oath of secrecy taken by the taxation officials—and the recent increase of 
the Department’s work must have introduced hundreds of more-or-less 
unknown juniors—is seldom, if ever, broken. Have you ever heard an accu- 
sation that information has leaked out? Second, that the filing system must 
require expert supervision if it is to work with even reasonable efficiency. 

These somewhat random reflections have been inspired by an examination 
of the Twenty-third Report of the Commissioner of Taxation. Most of us, 
if we pause to think, can guess the normal history of a return: correct placing 
in that huge filing system; classification into simple and complex (forms 5S; 
A; B;and C help) ; allocation to a relatively junior or an experienced assessor ; 
immediate treatment or postponement for additional information ; preparation 
of assessment with or without adjustment sheet; typing thereof; despatch of 
the assessment ; receipt of payment (and payment by instalments must make 
a little checking necessary); correct crediting; and return to file till next 
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year. But the Report indicates that quite a lot of other things happen to 
returns. 

Before going on to examine some of them—a few further comments: The 
work of assessment must have its interest, at least at the outset. There must 
be good mental exercise in tracing personal histories of individuals and of 
businesses, in noting normal and abnormal changes from year to year. But 
after a time the strain must tell—because attention must not be allowed to 
lapse: as in auditing, it may be the thousandth item which hides something 
wrong. The discrepancy has to be picked up that raises doubts as to bona 
fides or discloses an honest difference between the taxpayer’s opinion as to the 
interpretation of the Act and the CT’s rulings or a recent judgment. Then 
too the follow-up or tickler system must be extensive and complex: to keep 
track of people who do not provide information as asked; to remind slow- 
pays of their responsibilities, and so on. Considering all the circumstances, 
it appears to work well though at times it does seem to creak at the joints. I 
was once threatened with legal action six weeks after I had received the 
receipt for the alleged missing amount and I did see an assessment for £96/12/- 
which should have been £966! 

The Report I have mentioned covers the assessment years 1939-40 and 
1940-1. Its first forty pages form the report itself; the remaining 120 
pages are taken up with Statistical Appendices—a noble assemblage of figures 
for which surely the CT, the Treasurer to whom the report is addressed, and 
the Commonwealth Statistician must share the praise—or blame. The 
“Report” supplies summaries of changes in the law and sundry other items 
of information about the ten, imposts which are under the supervision or ad- 
ministration of the CT: Land, Income, War-Time (Company), Sales, Pay- 
roll, Flour, Wool, and Gold Taxes; Estate, and Gift Duties. The Treasurer 
is, of course, only the nominal addressee—it is scarcely necessary to tell him 
what he has done in the way of changing law though he might like to be 
reminded of what his predecessor in office did in that way. You and I, as the 
persons directly interested in the analysis of our taxes, and our representatives 
in parliament who are responsible for it all through their votes, are the people 
who should be interested in it all. I wonder just how many wade through 
the figures and analyze the analyses. 

The extracts from the Report which follow are submitted in the hope that 
they may indicate the effects in practice of certain sections of the Act which 
may have seemed to be just so many words and the kind of information about 
Australian incomes that can be obtained by the collation and analysis of hun- 
dreds of thousands of returns. I propose to restrict myself to our old favour- 
ite, Income Tax, with perhaps a glance or two at that interesting child, War- 
Time (Company) Tax—and to quote only figures for the 1940-41 assess- 
ment year. I know this last term is not in the Act; I presume the CT has 
some good reason for adopting the third type of taxation year. 

(a) To begin at the end of the Assessment Act, we learn early in the Report 
that relief was granted on account of hardship in no fewer than 989 cases and 
the money measure of the forgiveness was £50,810. The CT cannot be as 
hard hearted as some people are inclined to believe. 

(b) We may next note the words in which the,CT reminded the Treasurer 
of the abolition of the rebate on company dividends. The ground for the 
rebate was that “profits which a company earns were in reality profits of the 
shareholders and that the allowance was necessary to avoid double taxation 
that would be involved in the assessment of the company on its profits and 
the assessment of shareholders on dividends paid out of those taxed profits. 
The amendment gave effect to the alternative view that the profits of the 
company and the dividends paid to its shareholders are separate subjects for 
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taxation and that double taxation is not involved in assessment of share- 
holders without rebate.” Is there behind the carefully chosen words a 
faint indication of the CT’s own opinion? 

(c) To begin on some statistics, let us look at the table which gives “the 
total debits raised (including debits at the previous 30th June)” and the 
amount received during the year. The debit was £82:4m.* (including £7-2m. 
at 30/6/41) ; receipts totalled £69-2m., so that £13-1m. was outstanding at 
30/6/42. Of this last figure no less than £5:3m. was overdue from 197,000 
taxpayers without grant of extension; £2:8m. was under extension; and 
£3-7m. was assessed but not yet due. It is somewhat of a surprise to learn 
that debits from Central Office were nearly as great as those from N.S.W. 
and considerably greater than. those from Victoria; collections were greater 
than those received by either State office. Figures in other parts of the 
Report suggest that the explanation is that some of the largest taxpayers 
trading in a number of States are so large that the large numbers of State 
taxpayers are outweighed. Notice that the total outstanding was over 15% 
of the total debit raised; if the percentage in later years has been no larger 
than this, there is cause for satisfaction in view of the much higher rates of 
tax. It is probably higher and, if so, could have an uncomfortable effect 
on the Treasurer’s budget calculations. 

(d) Tax on the undistributed profits of companies was originally intro- 
duced to overcome a method of avoiding tax by the formation of a private 
company. It is interesting to learn how much tax was obtained by the 
operation of the relevant sections: 


Private Companies Non-private Companies 

Undist. Undist. 
Financial Year Cases Inc. Tax Cases Inc. Tax 
‘ £m. £m. £m. £m. 
I 1939-40 .. .. 2,396 0:6 — = — 
II 1940-41 .. .. 5,485 8-0 a2 2,812 25:4 2°5 
III 1941-42 .. .. 1,870 3°5 aa 2,151 23°5 2°3 


Year II saw the imposition of the tax on the whole of the undistributed 
profits ; cases went up 150%, income by about 120%, but tax by over 400%. 
The apparent slump to Year III is deceptive because it includes only assess- 
ments actually made. At 30/6/42, 636 assessments for over half a million 
pounds were still to issue for 1940-41 and, believe it or not, 25 for 1938-39. 
I should like to know whether the Treasurer, when he saw how much he 
gathered from the change to Year II, felt a little of that pleasant surprise 
simple people enjoy when a scheme works better than they hoped. Perhaps 
it was one reason why he in Year II persuaded parliament to apply the prin- 
ciple to non-private (What a Word!—as A. P. Herbert would say) com- 
panies. The resultant revenue was not very great and in this case there was 
not much outstanding: the calculation of tax is much simpler. Notice that 
Year III returned less than Year IT. 

(e) Is the Income Tax Board of Review a hard worked body? It receives 
about 200 requests a year. At 1/7/41, there were outstanding 148 undecided 
cases; to 30/6/42, 189 more were received, so that the fact that there were 
167 undecided at 30/6/42 is not evidence of slackness—as the figure by itself 
would suggest. Statistics can deceive. 

({) War-Time (Company) Tax debits amounted to £4:3m., receipts to 
£3-7m. so that we may say that the companies liable are not slow-pays. Here 


* Standing for £82,400,000 and being the amount correct to the nearest £100,000. Other amounts 
are stated similarly. 
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we have a Board of Referees at work; they received 28 claims for increase 
in the statutory percentage on the ground of the class of business (e.g., 
airline operating, tin mining) ; 11, on the other ground that the profit reported 
was for a period greater than the accounting period; while there were no 
fewer than 93 claims for increase in the capital employed. Of these last, 50 
had been heard and 36 allowed wholly or in part. 

(g) What about that monthly irritation, the Pay-roll Tax? In the year 
under review there were only 11 months subject to it; nevertheless about 
37,000 registered employers paid nearly £9-m. in tax. 

Here we conclude comments on the report itself. After some data relating 
to the other taxes under his supervision, the CT has the honour to be the 
Treasurer’s obedient servant! 

(h) A.certain human interest is found in an early schedule in the Appen- 
dixes; this is the information about “questionable returns.’ Note the deli- 
cacy with which “questionability” is classified: cases include those in which 
“fraud would not reasonably be imputed; others in which, prima facie, there 
has been something more than unreasonable carelessness (my italics) in the 
circumstances ; and others again in which evasion was merely failure to keep 
records from which the taxpayer’s income could readily be ascertained.” To 
quote a few examples : 

Tsurujiro Araki was unreasonably careless to the extent of understating 
income by £20,000; he paid extra tax of £1,300—and then, I suppose, the poor 
chap was interned! A deceased grazier was suspected of fraud; he during 
16 years understated by £36,000; the estate had to find an extra £1,300. 
“The evil that men do lives after them’”—and not only men: a deceased lady 
who, in her lifetime, had manufactured lead shot (!) had left out £62,000 
during 20 years—what with tax and fine the beneficiaries must have regretted 
her “forgetfulness.” 

As a group, graziers occur more often than other people but we find a 
police-sergeant (under by £3,000, extra only £50—which sounds as if he 
had some influence), some medical practitioners, and a couple of bookmakers 
(that’s right, not bootmakers or book-keepers). A solicitor and company 
director omitted £18,000 in three years and had to find £2,000 extra (his 
left hand forgot to tell his right what the law was). It is sad to note that 
in 1940-1 there were 56 cases where extra tax was £50 or more in N.S.W. 
but only 24 in Victoria; in the next year the balance was slightly the other 
way. Curiously enough, in the number of cases under £50, Victoria wins 
hands down but Western Australia (134 in 1940-1) and South Australia 
(291 in 1941-2) are way out in front of both. Is it morals or leniency or 
both? 

(i) Writing as a mild student of the beauties of statistical analysis, I must 
express admiration at the assiduity, ingenuity, and no doubt accuracy of the 
tables which follow. As a student of the use of manpower in war time, I am 
not quite so sure—whether admiration is in place—even though there is the 
gap in time between the figures for 1940-41 and publication in 1943. The first 
table is a simple statement of the number of taxpayers divided between resi- 
dent, non-resident, and companies, and totalled. For each group we can 
read off total taxable incomes and total tax; in 1940-41, Company super-tax 
is given. This is followed by a table with 36 columns and 41 rows! Its columns 
are divided into six groups: (i) Grade of taxable income. There are 28 
“grades” in the sense of size varying from the £1 to £50 grade up to the last 
grade of £50,001 and over; (ii) headings relating to cases where personal 
exertion only remained in the assessment; (iii), as (ii) but property income 
only; (iv), cases where both remained; (v), total; and (vi), Taxable Income 
Rebated. In those days statutory exemption came off all incomes below 
a certain figure and provided sub-headings under (ii) to (v). Rebates were 
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relatively small; in future similar tables will show large amounts as rebates. 
Incidentally, this change will make comparisons bétween the years before and 
the years after rather difficult. The last nine rows divide the totals of the 
columns between offices to which returns were sent. 

(j) Many interesting facts about incomes could be extracted from this 
table; here are a few. There were 7 taxpayers with incomes of £50,001 or 
more—individuals, not companies! Two of these with property income 
only earned—at least they received—£135,000; the other five received a total 
of £388,000. The two paid £67,000 tax; the five, £155,000. 

Below the £400 mark, there were 486,000 taxpayers; they returned 
£116-9m. personal exertion and £9°5m. property income; statutory exemption 
reduced these to £57-3m. and £5-5m. respectively. No wonder the Treasurer 
looked with a longing eye on that exemption. 

There were no pure personal exertion incomes over £12,000. 

The table which follows is based on the same series of returns but gives 
progressive totals of and percentages of total income and tax at the different 
“grades” of income. Thus we learn that, up to the £400 level, 78-31% of the 
total taxpayers are found; they returned 34-08% of the total taxable income 
but paid only 14°51% of the total tax. Looking down to the £10,000 level, 
we note that the percentages were 99-95, 97°45, and 92:76. Again we see 
a ground for an action of the Treasurer: he just had to go after the lower 
grade incomes. 

Do you want to compare the numbers and total amounts of incomes below 
(e.g.) £500 in N.S.W. with the corresponding figures for Victoria? The 
Treasurer (or his pet statistician) evidently thought someone would want to 
know such things; so he worked out the necessary table. 

Are you interested in the details about non-residents for comparison with 
those already provided for residents? Once more your curiosity has been 
anticipated. For instance, there were no non-resident returns from the 
Australian Capital Territory but three from the Northern Territory. 

(k) You would probably expect that the company schedules are not so 
complex as those of individuals: they do not have to trouble about classes 
of income or rebates. The method of analysis is, however, similar in that 
grades of taxable income are grouped like those of individuals: there were 
11,555 companies with incomes under £5,000, leading to a total of £11-0m., 
and assessments totalling £1:Om.; there were 19 with incomes over £500,000, 
total! £21:5m., total assessments £2-Om. What about an interesting guessing 
game’—name as many as you can of the nineteen. Of the total returns, 
17% went to the Central Office but this group of companies were assessed 
with over 50% of the ordinary tax and with nearly 80% of the super-tax. 
Dividends paid by taxable companies are classified into three annual totals; 
they grew from £42-6m. to £47°8m. between 1938-39 and 1940-41 Assess- 
ment Years—not perhaps as large a growth as would have been expected. 

(1) You might have thought that the ideas for analysis of returns of the 
Treasurer, or his co-adjutor, the CT, would have about run out—but no! 
Next we have residents’ returns classified into industries, trades, etc., under 30 
headings, each being sub-divided where suitable into “employee,” “in busi- 
ness on his own account,” and “employer.” They were from “Fishing and 
Trapping,” in which there were 64 employers who were taxpayers, 79 in busi- 
ness on their own account, and 68 employees, to “Commerce” where the 
figures were 18,871, 5,536, and 74,383. You can, if you so desire, discover 
total personal exertion and property incomes for each group and also the 
total tax by groups. Lastly, you can separate the groups between the States. 
Analysis of company incomes under industries, etc., is similar but only 27 
headings are used. Explain the following: Gas Companies and Entertainment 
and Sport Companies both earned a total of £1:7m. and so paid the same 
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amount of normal tax. There were 105 in the first group and 527 in the 
second ; these last paid much less in Super-tax. 

Still another table deals with industries: the three classes (resident, non- 
resident, and company) are added to show what proportion each class is of 
the total in respect of numbers, income, and tax. For instance, taxpayers 
included under Agricultural, Pastoral, and Dairying numbered 9-76% of the 
total, had 10-49% of total income, and paid 10°59% of total tax. The 
three figures are curiously close together and so are quite a number of the 
other sets: Commerce shows as 16°06, 18°39, and 20:06; Personal and 
Domestic Service as 2°51, 2:16, and 2:49. As an exercise in statistical 
method, try to decide whether this approximate equality is pure accident or 
conceals some underlying principle about the occupations of Australians. 

Finally, the history of ten years is told in respect of numbers and amounts 
under six headings: four individual income-grades, companies, and total tax. 
Between 1931-32 and 1940-41, the numbers of both individual and company 
taxpayers more than doubled; total tax quadrupled. Tax per head of 
individuals rose from about £28 to about £48; tax per company, from £720 to 
£1,446. The rise was not continuous: both figures were at a minimum during 
the ten years in 1936-37 when they were about £18 and £281. Do you 
remember the days when rates of tax actually fell? When the tale of 1942-43 
comes to be told, all such records will, of course, look petty. 

(m) If space permitted, War-Time (Company) Tax would bear quite a 
lot of attention but I can only give a few figures without attempting explana- 
tions. The returns of companies paying this tax are divided into grades of 
income according to the percentage of profit to capital, and also into indus- 
tries, etc. Quoting totals only, there were 380 taxpayers which showed a total 
of £77:6m. paid-up capital, but “employed” £88:3m. Taxable income of 
these amounted to £20-°5m.; deductions were: £1:9m. taxes and £1-:2m. 
dividends ; leaving £17:4m. taxable profit and £10°3m. excess profit. Tax on 
this last was £3-1m.; deduction of super-tax left £2°2m. net. Scarcely worth 
all the trouble! 

The table analyzing the returns according to the occupation of the com- 
panies shows that all groups except two employed more capital than was 
paid-up. The exceptions were three “Agricultural” taxpayers which returned 
a 10% balance the other way and fifteen “Land” which showed as paid-up 
£11:6m., but as employed only £4:5m.—work that out! At the other extreme, 
eleven “Entertainment” had £136,000 as paid-up, but used £295,000, and fif- 
teen “Insurance” had built up £322,000 to over a million pounds. The “Enter- 
tainment” reserves seem to be somewhat on the high side and it is something 
of a surprise to find that only fifteen insurance companies were subject to 
this tax. 

The classification under grades shows (e.g.) that, earning over 20% and 
under 28%, there were nine taxpayers; between 45% and 50%, there were 
six; and over 50%, twenty. 

You see then that the normal simple journey of returns from mail-bag to file 
is interrupted quite a lot to provide information about the earnings of 
Australians; the figures should provide a happy hunting ground for Econo- 
mists and could well be used as a basis for certain types of business investi- 
gation. The CT and the Government Statistician, the latter in particular, 
must tear their respective hairs whenever an important change is made in the 
law: they like to have figures that are comparable from one year to another 
and a move like that from deduction to rebate in respect of family respon- 
sibilities upsets a series of comparisons. It will be with something like keen 
a that the Report to June 30, 1943, will be awaited some time 
in 1945! 
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Accounts of Local Government Authorities 
Some Informative Statements 
By G. E. FirzcEeratp 


Methods of municipal accounting in Victoria have, for many years, been 
the subject of criticism. They were first described in a “Guide to Municipal 
Officers” published in 1894. This Guide has been amplified from time to 
time, and was last consolidated in 1919, but the principles enunciated in the 
last publication are substantially the same as those laid down fifty years ago. 

In 1934, the State Council of the Commonwealth Institute of Accountants 
suggested, in connection with the Local Government Bill then before Parlia- 
ment, that the opportunity should be taken to effect improvements in methods 
of municipal accounting and, subsequently, to frame a new Guide in place 
of “the present instructions which are proving such a handicap to the intro- 
duction of progressive methods.” 

Taking into consideration the state of municipal accounting and the account- 
ing qualifications of municipal clerks in 1894, it must be admitted that the 
Guide contained some excellent features and served a very useful purpose, 
but it must also be acknowledged that the introduction of a new set of instruc- 
tions is long overdue. 

The principal criticism of municipal accounts has been directed against 
three features, viz. (a) the cash basis of accounting, (b) the absence of any 
record of fixed assets which are written off against Municipal Fund or Loan 
Account as they are acquired, and (c) the lack of clarity in presentation of 
the Annual Statements. 

During the last few weeks, there has been evidence of a change in the 
approach by some Authorities, and two Statements that have appeared re- 
cently will probably exercise a big influence on the form of presentation of 
municipal accounts in the future. 

The Statements referred to are the Annual Statements of Accounts of the 
City of Heidelberg (Victoria) and the Melbourne and Metropolitan Board of 
Works. In both Statements, improvements have been made which meet the 
criticisms referred to above. 

Innovations in the Statement of the City of Heidelberg include— 


1. The presentation of the Statements in narrative form. 

2. The preSentation of concise summaries of operations for the year, show- 

ing separately the result of each fund, and also the result of all funds 

taken together. 

Detailed Statements of Revenue and Expenditure for each fund. 

The substitution of a revenue basis of accounting for the cash basis. 

The presentation of a concise Statement of Invested Funds, showing 

the amount of assets and liabilities on Municipal Fund and the equities 

in the various business undertakings. This is supported by a Statement 

of Assets. 

6. The elimination of shillings and pence and the presentation of items 
adjusted to the nearest pound. 


a 


Ratepayers who read the Accounts will no doubt appreciate the new form, 
as the Statements presented are models of clarity and can be read and under- 
stood by persons not versed in accountancy. 

The municipality is interested in a number of undertakings—Electric Sup- 
ply, a Gas Works, a Quarry and two Water Works—in addition to all the 
normal municipal functions. The operating result and the financial position 
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of each undertaking is clearly shown, while the concise summary of all 
operations and the Statement of Invested Funds give a very clear picture 
of the combined operations and the financial position of the municipality. 
Details of the operations in any undertaking can be followed with ease from 
the detailed Statements relating to each fund. 

The advantages of the revenue basis of accounting are so obvious that no 
comment is necessgry. The Department of Public Works does not raise any 
objection to the keeping of accounts on the income and expenditure basis, and 
this has been applied to all undertakings of the City of Heidelberg. 

However, apparently it is still necessary to comply with the requirements 
of “The Guide” by presenting a Statement of Receipts and Payments. 
This Statement does not serve any useful purpose and might well be dis- 
pensed with in the future. 

The Statement of Invested Funds, showing the Council’s equity in all 
its undertakings, is a very clear and concise record—superior to anything 
presented previously. The City of Melbourne has for many years pub- 
lished a statement of its Liabilities and Assets, but the statement now pre- 
sented by Heidelberg gives a.more concise picture. 

These Statements should do much to remove the objections raised against 
the form in which municipal accounts are presented, and might be made the 
basis for a complete revision of municipal accounting in the future. 

In presenting its Annual Statement, the Melbourne and Metropolitan Board 
of Works has made an attempt to produce something that can be read and 
understood by the layman, and it must be admitted that the result is satis- 
factory. 

Many of the problems with which municipalities are confronted do not 
exist for the Board, as it has previously adopted a revenue basis of accounting 
and presented a Balance Sheet showing its Assets and Liabilities. 

The improvements effected in its latest Statement include— 








1. Presentation of Accounts in narrative form. 

2. A grouping of Assets and Funds under appropriate headings. 

3. The elimination of shillings and pence and the presentation of items 
adjusted to the nearest pound. 

4. The inclusion of the previous year’s figures for comparative purposes. 


The principles applied in the case of the City of Heidelberg have also been 
adopted by the Board, and in this instance also, a Statement of Receipts and 
Payments has been presented for no purpose other than that of conforming 
with the statutory obligation. 

The clarity obtained from the adoption of the new form gives prominence 
to an anomaly in the Statement of Liabilities and Funds. London Loans of 
the Board are shown in pounds sterling, whilst other items appear in pounds 
Australian, and in consequence both the Total Liabilities and the Surplus of 
Assets over Liabilities are incorrectly stated. When presenting its next 
accounts, the Board might well consider providing for the conversion of the 
amount of London Loans into Australian currency. 

Although the Board’s Accounts do not contain all the features present in 
the accounts of a municipality, its last Annual Statements should be a great 
help to municipal Councils when considering the form of presentation of their 
Accounts. 
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Commonwealth Institute of Accountants 


MESSAGE FROM THE PRESIDENT 


Information which has reached me suggests that there is, in some quarters, 
a misunderstanding of the attitude of the Commonwealth Institute of Ac- 
countants with respect to the tuition of candidates for the examinations. 
With a view to making the position clear, I think that it is well to set out the 
Institute’s attitude towards the matter. 

The Institute cannot claim credit for the decision of the Universities to 
introduce Accountancy training into their curricula but it feels it is a duty, 
as far as it is able to do so, to help to support the standards there and if 
possible to raise them, more particularly as it is felt that research in 
Accountancy will thereby be encouraged. This was one of the underlying 
reasons for the endowment, by the Institute, of lectureships at the University 
of Melbourne and at the University College at Canberra. Moreover, the 
recognition of various vocations as professions has been built up with the 
assistance of University training and the Council of the Institute hopes that 
Accountancy will eventually take its place along side the other professions. 

It is realised, however, that .it is not practicable for University tuition 
to cover the whole field of Accountancy training and that private coaches 
are essential to the education of students and candidates for entry to the 
profession. As between personal coaching and coaching by correspondence, 
the Institute does not express any preference, nor has it ever done so. 

It is regretted that the situation which has rendered this statement necessary 
should have arisen as it is the earnest desire of the Institute to maintain happy 
relations with the coaches. 

T. F. BRENNAN, 
President. 





The Plant Register as an Aid to Efficiency 
By Lesitre W. IRWIN, A.F.I.A., A.A.1.S., A.C.A.A. 


Cost accountancy, which to-day is of importance in any industrial organisa- 
tion, demands that efficiency of the records be paramount Being designed 
to assess accurate costs, it is necessary that the basic data should be compiled 
in an accurate manner, and that the subsidiary records be an integral part of 
the accountancy system. 

Inefficiency and waste are factors which not only increase costs but retard 
progress. In the ancillary records, it is essential that they be controlled and 
its necessity in accounting for plant and equipment is as essential as the 
accounting for cash and similar assets. 

It is peculiar that a business executive will carefully see that his cash and 
money equivalents are checked periodically, and at the same time leave 
equipment and machines around the factory without any control whatsoever. 

The Plant Register in any organisation should reflect the details of all 
plant on hand in the same manner as the Sundry Debtors Ledger indicates 
the outstanding moneys. It should be controlled by two accounts, e.g., the 
total asset accounts, and the provision made for the depreciation of the assets 
concerned. The totals of the first account, less the totals of the second 
account, will provide the present value of the plant and equipment on hand. 
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The acquisition and disposal of items of plant need to be recorded so that 
the accuracy of the records may be maintained. 

Each item of plant should be recorded separately, so that the depreciation 
values may be estimated independently. To facilitate this work a card system 
or loose-leaf register, suitably ruled, can be used. 

To ensure accuracy the following information is desirable: 


(a) Cost of unit. 

(b) Date of acquisition. 

(c) Current and accrued depreciation. 

(d) Estimated life, showing period still remaining, and 
(e) Undepreciated balance yet to be recovered. 


This information may be utilised for many purposes, including information 
relative to the varying efficiency of types of productive units, to control 
capital expenditure, providing detailed information for taxation purposes, 
and promoting operational efficiency. 

As a basis of production control, it indicates the types and numbers of 
machines available to perform the required work. 

The necessary data to be included in such a register falls into four 
categories : 

(1) Data relating to name, description, identification numbers and marks; 
name of makers, serial numbers, size, capacity, speed, and location of plant. 
The date acquired is also essential. 

(2) Data relating to initial costs (purchase price, or construction, plus 
installation costs), additions and betterments. 

(3) Details of estimated life; rate of depreciation, and amount accrued to 
date. 

(4) References should also show where the item was eventually disposed 
of, or its destruction. The selling price, less any costs incurred in selling, 
would be shown and any gain or loss arising from such disposal indicated. 
This data could be detailed upon the reverse of the form. 


It should be remembered that all depreciation is not a charge to manu- 
facturing expense; some is part of the trading and administrative costs. 
When the Plant Register is being classified, the segregation of those items 
into these primary sections will facilitate the chargings at a later date, and 
would ensure closer control. Secondary classification would be, in the case 
of manufacturing costs, into the departmentalisation, as indicated by the 
cost records, and the tertiary classification may be according to the items 
which are homogeneous. 

This latter classification will permit of the standardisation of rates of 
depreciation when being applied. 

In some instances, depreciation will not be charged direct to the units being 
produced, as in the case of equipment and plant which is being utilised in 
a service department. 

The following chart of accounts illustrates these classifications: 


GENERAL PLANT COST 
LEDGER REGISTER RECORDS 
MACHINERY Administrative Administrative Cost Account 
Selling Selling Cost Account 
Manufacturing Manufacturing Cost Account 


(a) Productive Depts. 
(b) Non-productive Depts. 
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ASSOCIATED PROBLEMS 


Among the many problems associated with the recording of plant and 
equipment is that concerned with the movement of items from one part of 
an organisation to another. While machinery in an industrial organisation 
is rarely moved after being set in its location, items which fall under the 
designation of equipment may be recorded as being in one section, and 
eventually be located somewhere else. 

In organisations such as hospitals the problem of control demands special 
measures. In a very large hospital with which I was associated the problem 
was solved by maintaining a Distribution Register. This book was a multi- 
columnar register which provided for the sections of the institutions down, 
and the type of items across, the page. As each ward had commenced with 
standard equipment, movements were controlled by requisitions. 

While the register did not solve all problems, the movements of articles 
of furniture, etc., were indicated. This tied in with the Plant Register, 
which maintained a separate card for each type of article coming to the 
hospital. 

The valuation of plant for the purposes of depreciation also provides many 
problems, if the records kept prior to the establishment of a Plant Register 
have been inadequate. If a blanket rate of depreciation is used, it may be 
found that many items of plant which have been abandoned or disposed of 
are still in the Plant Account. 

In installing the Plant Register, certain steps are necessary, in order that 
the records may be started upon a satisfactory basis. Usually, where an 
accountant is called upon to do this in a going concern, all items of plant are 
included in the Plant Account in the General Ledger, and its value often 
proves to be only an estimate. It is therefore necessary to ascertain the 
exact position by taking an inventory of every item of plant. After this 
data has been summarised, and classified, it will be found necessary to: 

(1) Analyse the plant to enable an allocation of costs to be made to 
individual items, or if this data is not available, ascertain its present 
value. 

(2) Then ascertain its depreciated value. The depreciation reserve in the 
General Ledger may or may not be a good guide. Past allowances 
made for taxation requirements may be useful in this respect. 

(3) The adjustment of the depreciated value may result in showing that 
allowances made or claimed fall below the true position, and it may 
be necessary to prepare a claim for submission to the taxation 
authorities. 

(4) The balance of the usefulness of each item should be estimated in 
order to stabilise the basis of computing depreciation. 

(5) The adoption of a plan in order to recover the undepreciated cost of 
assets should be formulated. Two methods are available for taxation 
purposes, under Order 1217, e.g., Section 56 (a) Diminishing Cost 
Method, and Section 56 (b) Prime Cost Method. 

Where these steps are being taken to adjust the records, it should be 
borne in mind that in eliminating plant that has been abandoned or disposed 
of a proportionate part of the depreciation reserve should also be written off. 

The control exercised by the use of the Plant Register will more than 
repay the time necessary for its establishment and that spent in keeping the 
records up to date. Much information which is not only valuable for record 
purposes but which forms an accurate basis for costing is obtained. 

The Plant Register can become a very important factor in the routine of 
an organisation, especially where importance is attached to the value of 
fixed costs. 
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S. J. McGIBBON, F.I.C.A. 


The announcement of the death of Mr. S. J. McGibbon, which occurred 
suddenly and unexpectedly in Melbourne on November 8, came as a great 
shock to his large circle of friends. 


Mr. McGibbon; who was born in Victoria, transferred in his early manhood 
to Perth and almost immediately became prominent in Accountancy and in 
the Commercial world. He was admitted to membership of the Commonwealth 
Institute of Accountants in 1906 and from then to the date of his death he 
rendered very valuable service to it. He was for many years a Councillor 
of the Western Australian Division, was a member of the first General Council 
which met in 1923 and from which he retired in 1935, and was President of 
the Institute in 1929. He was also a member of the Institute of Chartered 
Accountants in Australia, was a member of the first General Council of that 
Institute and a member of the Western Australian State Council at the time 
of his death. 


Mr. McGibbon had wide interests and a wide knowledge both of his pro- 
fession and of business generally. He founded the successful firm of S. J. 


McGibbon & Co., Chartered Accountants (Australia), in which at the date of 
his death he was senior partner; he was a member for three years of the 


Australian Broadcasting Commission, a Director of many Companies, the 
Receiver and Manager of large Financial Institutions and Financial Adviser 
to many large Companies. In 1941 he was appointed to the post of Common- 
wealth business and financial representative abroad on matters relating to 
Defence Services, and at the conclusion of his mission he was warmly thanked 
by the Commonwealth Government. He was keenly interested in Rotary and 
was a past Governor of the 65th district and Vice-President of Rotary Inter- 
national. 


He has left a widow, two sons and three daughters, to whom we offer our 
deepest sympathy in their bereavement. 
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War-time Responsibilities of Business Executives 


By C. L. S. Hewitt, B.coM., A.I.C.A., A.C.A.A, 


National Security (Food Control) Regulations 


Orders made by the Controller-General of Food under these Regulations 
relate to control of the manufacture and distribution of foodstuffs. The 
manufacture of canned vegetables is prohibited except in accordance with the 
terms and conditions of an approval given under the Order. The distribution 
of a number of different types of canned fruit and vegetables is restricted 
and can only be undertaken after receipt of an approval in terms of the 
Distribution of Food Order. 


Black Marketing Regulations 


These Regulations, made under the Black Marketing Act 1942, declare the 
unlawful possession of any licence or ration document issued under Regula- 
tions by an authority of the Commonwealth to be black marketing. 


National Security (Prices) Regulations 

An amendment to these Regulations provides for the fixation of prices 
by reference to price lists of associations of traders. This amendment was 
made necessary by a decision of the High Court. Provision is also made for 
the fixation by notice in writing to an Association of prices at which its 
members may sell any goods. The Regulations also set out the manner in 
which the Executive Officer of the Association must circulate any such notice 
in writing to members of the Association. 


National Security (Supplementary) Regulations 

An amendment to these Regulations provides for the recovery of fines 
imposed for offences under the National Security Act 1939-1943, by means of 
attachment of debts. In those cases where the debt which is attached repre- 
sents wages or salaries a minimum is determined below which the debt cannot 
be reduced by garnishee. 


National Security (Manpower) Regulations 

An order issued under Regulation 20 of the National Security (Manpower) 
Regulations requires any person engaging an employee for rural work for a 
period exceeding 28 days to furnish to the National Service Office within 
7 days after his engagement, certain information in respect of the employment. 





Recent Company Decisions 
By J. A. L. Gunn, F.1.c.A. 


Relationship between Directors and the Company 


The appellant company was the owner of a cinema in Hastings, England. 
With a view to the sale of the property of the company as a going concern, 
the company was anxious to acquire two other cinemas in Hastings. For 
this purpose it formed a subsidiary company with a capital of £5,000 i in £1 
shares. It was offered a lease of the two cinemas, but the landlord required 
a guarantee of the rent by the directors unless the paid-up capital of the 
subsidiary company was £5,000. The intention of the directors of the 
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appellant company was that the appellant company should hold all the shares 
in the subsidiary company, and, since the appellant company at that time was 
unable to provide more than £2,000, it seemed that the directors would be 
obliged to give the required guarantee. The directors wished to avoid giving 
this guarantee, and the matter was arranged in this way: The appellant 
company was to take up 2,000 shares at par; the chairman of the directors 
promised to find £500; the other directors promised to do the same; and 
Garton, who was the solicitor to the appellant company, also promised to 
provide £500. This arrangement was made at a board meeting to which the 
directors and Garton were called by two notices, one of a board meeting of 
the appellant company and the other of a board meeting of the subsidiary 
company. Both meetings were to be held at the same time and place. In 
fulfilment of the arrangement 2,000 shares were allotted to the appellant 
company; 500 to each of the directors and Garton, but the shares in respect 
of the £500 “found” by the chairman of the directors were allotted to and 
paid for by two companies and one private individual, so that the companies 
and the individual took as beneficial owners and not as nominees of the 
chairman. Ultimately the transaction was not carried through by the sale 
of the property of the company as a going concern, but by the sale of all the 
shares in the appellant company and in the subsidiary company. The 3,000 
shares in the subsidiary company which were allotted to or on behalf of the 
directors of the appellant company and Garton were sold at a profit of 
£2/16/1 per share. It was found as a fact that all the transactions were bona 
fide : 

Held by the House of Lords: (i) in the circumstances, the directors, other 
than the chairman, were in a fiduciary relationship to the appellant company 
and liable, therefore, to repay to it the profit they had made on the sale of 
the shares; 


(ii) the chairman of the directors, since he did not take the shares bene- 
ficially, was not liable to repay the profit made by those who took the shares 
from him, as the latter were not in a fiduciary relationship to the company ; 

(iii) since Garton was not a director of the appellant company he was not 
in a fiduciary relationship to it, and was not liable to make any repayment. 
Moreover, he took the shares at the express request of the directors of the 
appellant company. Regal (Hastings) Ltd. v. Gulliver and others [1942] 
1 All E.R. 378. 

As pointed out in the Editorial note to the case, the importance of this case 
lies in the modern practice of carrying on business by means of a number of 
companies either associated together or some subsidiary to one principal 
company. It shows that the directors of the company must have regard to 
the interest of the shareholders in all their dealings with the property of the 
company. The principle applied in this case was enunciated as early as 1726, 
long before there were limited liability companies, and was originally re- 
stricted to trustees. It has been applied to agents, partners and, lastly, to 
directors. As the opinions in this case state, the liability of directors is not 
quite the same as that of trustees, but the general principle remains that any 
person in a fiduciary capacity is not allowed to make a profit out of property 
in regard to which the fiduciary relationship exists. This equitable principle 
or doctrine has been surrounded with many high-sounding phrases and terms, 
and while it is no doubt one of the great doctrines of equity and a very 
valuable remedy in the case of improper dealings by persons in fiduciary 
relationships, it is a principle which can inflict considerable hardship, especially 
in the administration of small estates. In the case here reported the result 
is not altogether equitable, for, of the six persons concerned in the transaction 
impugned, four have by the operation of the doctrine been obliged to give up 
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a profit made with perfect good faith, while the remaining two, by what 
seems no more than the mere chance of circumstances, have been allowed to 
retain their share of the profit. As their Lordships point out, no question as 
to the right to retain this profit could have arisen if the respondents had taken 
the precaution of obtaining the approval of the appellant company in general 
meeting, and this would have been a mere matter of form, since they doubtless 
controlled the voting. 


Refusal to Register Transfer of Shares 


The articles of association of a private company provided that “the directors 
may at any time in their absolute and uncontrolled discretion refuse to register 
any transfer of shares.” The appellant, as executor of his father, claimed 
to be registered in respect of 4,001 shares. The directors refused to register 
a transfer unless he was willing to sell 2,000 of the shares to a named director 
at a certain price, in which case they would register a transfer of the re- 
mainder : 

Held: having regard to the terms of the article, the only limitation on the 
directors’ discretion was that it should be exercised bona fide in the interests 
of the company. There was no ground for saying that the directors’ refusal 
to register the transfer was not due to a bona fide consideration of the interests 
of the company as seen by them. Re Smith & Fawcett Ltd. [1942] 1 All 
E.R. 542. 

Notice to Shareholders in Enemy-Occupied Territory 


An English company with an issued capital of 1,960,008 shares of £1 each, 
of which 46,552 were held by 99 shareholders whose registered addresses 
when the notices calling the meeting were sent out were in enemy or enemy- 
occupied territory, passed a special resolution reducing its capital by way of 
return of capital. No notices were sent or attempted to be sent to the 99 
shareholders in questidn. It was contended that no effective resolution had 
been passed as required by the English Companies Act, 1929, s. 117: 

Held: (i) the company was forbidden by law to have or attempt to have 
any communication with any of the 99 shareholders and their right to receive 
notices of meetings during the continuance of the war was suspended. There- 
fore, the special resolution was validly passed; 

(ii) the company was under no obligation to apply for a licence to com- 
municate with the shareholders in enemy or enemy-occupied territory. Such 
an obligation could exist only by virtue of some contractual right and no such 
right existed or could be implied. Re The Anglo-International Bank Lid. 
[1943]. 2 All E.R. 88. 

Winding Up of Company 
Resolution of Directors to Present Petition 

A petition by a company to have itself wound up was not authorised by 
a general meeting of the company, but was presented pursuant to a resolution 
of the directors. Held that, notwithstanding the directors had, under the 
articles of association, powers of management and of control of the company, 
the petition should be dismissed. In re Birmacley Products Pty. Ltd. [1943] 
V.L.R. 29. 

Fraudulent Preference 


The appellant was the liquidator of the company and the respondents were 
the company’s bankers. The appellant sought a declaration of fraudulent 
preference in respect of all payments made to the respondents between 
February 23, 1941, and May 23, 1941, which was the date of the resolution 
for the voluntary winding up of the company. The company had an overdraft 
at the bank, which overdraft was guaranteed by a director of the company and 
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secured by the deposit of certain policies belonging to him. Between May 10, 
1941, and May 23, 1941, only 2 trade creditors were paid, although a third 
had been pressing since April 2 for the payment of an overdue account, but 
during the same period payments were made to the respondents of an amount 
sufficient to replace the overdraft of £609/3/9 by a balance of £55/3/3, this 
being the first time that the account had been in credit. On May 12, the 
director was informed, on taking professional advice, that the company was 
insolvent and must be wound up, but the respondents were not included among 
the recipients of notices convening a meeting of creditors which were sent out 
on May 14. At the creditors’ meeting, the director concealed the fact that 
he was the guarantor of the banking account and gave the names of persons 
as guarantors who were not parties to the guarantee. It was contended for 
the respondents that the court was precluded from inferring a dominant inten- 
tion of the debtor to prefer in a case where there was no direct evidence of 
his state of mind and there was some other possible explanation of his 
conduct : 

Held: (i) in the circumstances the proper inference to be drawn was that 
the payments to the bank after May 10, 1941, were made with a view of 
giving the bank a preference over the other creditors and so discharging the 
guarantee ; 

(ii) there is no rule of law which precludes the court from drawing an 
inference of an intention to prefer a creditor in a case where some other 
possible explanation is open. Re M. Kushler Lid. [1943] 2 All E.R. 22. 


Whether Just and Equitable to Order Winding Up of Company 


On a petition by a minority shareholder for the winding up of a proprietary 
company, pursuant to s. 166 (1) (f) of the Victorian Companies Act, 1938, 
it appeared: (1) that the petitioning shareholder, who was also a director, had 
been denied access to the books of the company; (2) that large sums which 
stood to the credit of the company’s account were, despite the petitioner’s 
protests, and without the authority of a directors’ meeting, lent by direction 
of the chairman of directors to another proprietary company of which such 
chairman was governing director and over which he possessed complete 
powers of management; (3) that the other company, without the first com- 
pany’s authority, made profits on the sale of products to the first company, 
which formerly were sold direct from the seller to the first company, the 
taking of such profits, so far as the petitioner was concerned, amounting to a 
secret commission; and (4) that the first company had only distributed a 
small amount of its large profits among its shareholders. Held (by majority 
of the Victorian Full Court) that it was just and equitable that an order for 
winding up the company should be made. (In re Straw Products Pty. Ltd. 
[1942] V.L.R. 222.) 

Defunct Company ° 
Claim by Creditor against Moneys Paid into Court 

The Victorian Supreme Court has held in re Producers’ Oilwell Supplies 
Ltd. [1943] V.L.R. 141, that where the Registrar-General has collected 
moneys of a defunct company and paid them into Court pursuant to s. 298 
(2) (b) of the Victorian Companies Act, 1938, an order may be made in 
favour of a creditor of the company for the payment of his debt out of such 
moneys. 
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‘Limited Thinking — Avaunt!”’ 
By R. N. WALForRD, B.COM., A.I.C.A. 


The world knows the prominent position which Accountancy occupies on 
the modern industrial canvas just as it is aware that the modern state would 
not have been possible without some suitable form of monetary system. We 
all know that the head is of little use without the helve. 

A recent attempt by one writer to ascribe to Accountancy some sort of a 
priors usefulness, some honourable primordial state, which it enjoyed even 
in the palaeolithic age, when it was simply waiting for a developed environ- 
ment brought about by certain vague urges, to metamorphose it into a vital 
economic force and occupation par excellence, is rather hard to follow. 

There is no need to simulate an all-embracing science, or a plan for living 
and dying by Accountancy, to maintain it in its place in the first flight of 
professions in the modern commercial state. Its place is assured. Better 
let it stand secure in its dynamic progressiveness and let us guard its prestige 
from those writers who would topple it towards the public pillories of scorn 
and obloquy by trying to sell it to the world as the summum bonum, the 
to kalon, the be all and end all of life. 

One writer has even gone so far as to invoke the Creator as a foundation 
member and patron of all Accounting institutes. 

Accountancy stands as an integral part of the internal organisation of the 
modern state. The responsibility of the members of the profession lies in 
developing and perfecting the technique of their science. But they cannot 
extend their development beyond the limit reached by the whole state in its 
development. If they are to employ their energies on the highest possible 
plane they cannot ignore this. extra-professional responsibility to interest 
themselves in the development of the whole as well as of the part, and in 
doing so they may well know that there is perhaps no better way of extending 
the part. And in what way, you will ask, can this be done? One might as 
well ask the colossal question: “What course can best be adopted to ensure 
progress for the world?” But there is one important factor that is undeniable, 
and that is education—education of the right kind by the right kind of people. 
The attitude of the profession towards education is of vital importance. 

And here is my point. I doubt if even the most macabre minds would 
insist that Accountaficy is an essential or desirable subject for inclusion in 
elementary or secondary education. And yet it has been suggested by some, 
and to your very selves. 

Mr. Medley, Vice-Chancellor of Melbourne University, has stressed the 
need for 50% of the time of University students being devoted to general, 
as opposed to specialist, education, and I believe that most thinking people 
will realise that if we are going to be broad enough in our minds and deep 
enough in ourselves to build our Brave New World after the war, this must 
be so. And the further down the line we go from higher education so the 
importance of specialist education must decrease in geometric progression. 
The practical exigencies of society as it is at present constituted make it 
desirable that certain specialist facilities should be available as part of secondary 
education, and while that condition exists the more efficient they are the 
better. 

But if we are seeking for real progress we must look beyond the extension 
and entrenchment of this practice to the time when it will be no longer 
necessary, and the Accountancy profession will be able to welcome yearly 
to its training grounds young minds shaped and nurtured in a rich deep 
mould, broad and gilt-edged, and which society has built up with its support 
and guidance. Business men will play a large part in the social and political 
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future of the country. It has been so in the past. The ladders by which many 
of them will climb to prominent positions in public life will be their particular 
professions. If the members of the Accountancy profession, and in particular 
those men who are its mouthpieces, eschew the encouragement of specialist 
occupational training in secondary education and support everywhere higher 
general education for all, they will be doing a great deal towards ensuring 
that those young men who travel via their ladder, for one, will, many of them, 
have it within their power to play a finer, nobler part in the world beyond 
their own profession than would be otherwise possible. So long as active 
public support for higher education for all is obtained and acted upon, there 
need be no cause for worry about deficient occupational education, for once 
we reach the upper limits of secondary education and beyond, the easier it 
becomes to introduce a moderate amount of such training without detriment 
to the general development of our youth. The problems and exigencies of 
the immediate future, such as the relative importance of classification of 
education, and education, cannot be fully discussed here. But let us remember 
that it is only by being transported by wide thinking far along the deep rivers 
of the future that we can hope to obtain a perspective noble enough to ensure 
that we shall choose for negotiating the streams and rapids of the present 
only those compromises which will bring us closest to our ultimate goal with 
each passing day. 





Book Review 


“Demobilisation”—A Survey by the Melbourne Junior Chamber of Commerce. 
(Robertson & Mullens). Price, 1/-. 

This survey just published in a 30 page booklet was prepared by the 
Economics Committee of the Melbourne Junior Chamber of Commerce as @ 
contribution to thought on post-war planning. 

The Committee contends that in the post-war period, we in Australia must 
not simply seek to direct labour into those channels which provide immediate 
prospects of employment but undertake long term planning for economic 
stability not previously carried out in this country. A powerful factor to 
consider will be our position vis-a-vis world trade in the light of the Atlantic 
Charter and Mutual Aid Agreement. A moral obligation exists to assist 
in the scaling down of tariff and trade barriers and it is believed this can 
best be achieved by— 

(a) Vigorous efforts directed to efficiency in production to reduce costs 

to a competitive basis. 

(b) Tariff reduction in accordance with a long term, scientifically planned 

fiscal policy. 

Other important aspects regarding overseas will be participation in inter- 
national plans, possibly in lend-lease principles, designed to assist the raising 
of the standard of living of backward areas, thus increasing their demand 
for consumer goods. 

Potential new markets in S.E. Asia, N.E.I. and India, a reorientation of 
our overseas trade directed to— 

(1) Assistance for British exports so that we may retain some of our 

former market there. 

(2) A search for additional new ones and maintenance of our price level 

in favorable relationship to other nations. 

Plans are necessary for a classification of industries on the basis of those 
necessary for basic reasons such as defence, food, economic, and which must 
be retained if necessary by tariff, and those not so essential, graded in accord 
with their worth and relative efficiency. 
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Development of efficiency by a better technological training through exten- 
sions of technical education in conjunction with trade unions, by extension 
of scientific research facilities, by improved transport, by tax reduction when 
discriminatory. 

A progressive National policy directed to intelligent planning of our 
economy so that external and internal factors are not in conflict and to 
enable Australia to be ready to state her case to any post-war international 
authority set up. 

The Committee recommends that a regional survey of the natural resources, 
existing development, social and political conditions, and physical characteris- 
tics of each State should be made forthwith. This should reveal such im- 
portant information as the areas best suited to types of primary production, 
closer settlement, afforestation, industrial activity and would help to avoid 
such mistakes as soldier settlement on unsuitable land, the menace of soil 
erosion and the concentration of population in a few cities. 

The survey would also assist in planning the future distribution of popu- 
lation in regional centres, maintenance of a better balance between town and 
country and extension of irrigation, electric supply and transport facilities 
thereby necessary. 

Adequate housing is seen to be one of the most urgent of post-war problems 
and the one most likely to provide a large volume of productive employment 
immediately. 

An Australia-wide scheme planned with full regard to slum clearance, 
adequate recreational facilities, on modern town planning lines, should be 
implemented and should provide through State authorities facilities for the 
purchase of homes on a long term basis. 

Educational reform involving raising the school leaving age to 16 years, 
increased technical and higher educational facilities and the provision of 
“area” schools in regional centres are looked for and would provide a big field 
for the use of demobilised personnel. 

It is, however, essential that releases from the services be regulated scien- 
tifically as avenues open up in industry and commerce. 

“The fundamental economic problem which will confront Australia 
after the war is the maintenance of a full employment parallel with a proper 
contribution toward the restoration and expansion of international] trade.” 
This statement forms the basis for the last section of the survey, which 

puts forward the broad principles of a national financial policy for Australia. 
There is a warning that efforts to achieve those twin aims may give rise to 
conflict and the report emphasises the desirability, in the nation’s interests, 
of planning a careful balance between them. 

There is a strong warning against deliberately contracting credit, which 
would produce widespread unemployment, and against indulging in credit 
expansion to a degree which incurs serious risk of uncontrollable price 
inflation. 

The first national financial aim after the close of hostilities, therefore, 
should be to avoid extremes of credit expansion or credit contraction. 

It is suggested that, immediately after the cessation of hostilities, the fol- 
lowing financial steps are necessary to prevent wholesale unemployment : 

(i) No.sudden contraction of Government expenditure. 

(ii) For a period, firm control of prices, to prevent any sudden (or appre- 

ciable) movement in price levels, either upwards or downwards. 

(iii) A directed flow of private investment into those industries the imme- 
diate expansion of which is essential to contribute to the national plan 
of demobilisation and rehabilitation. 
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_ Certain fundamental principles are then set out, which the Committee con- 
siders should be the foundation of our country’s long-term, post-war financial 
policy. These principles are summarised as follows: 

(1) Gradual reduction of Government expenditure to the level necessary 
to maintain the essential functions of the State in a modern demo- 
cratic society. 

(2) Recognition of the principle that the rate of capital investment, both 
public and private, must not be permitted to fluctuate widely ; if neces- 
sary, State action to avoid these fluctuations should be accepted. 

(3) Full participation by Australia in any international monetary scheme 
accepted by the United Nations (e.g., “Bancor” proposal). 

(4) Government finance to have as its main aims the preservation of full 
employment and the encouragement of real economic progress in 
Australia, instead of, necessarily, the annual “balancing” of budgets. 

In amplification of principle No. 4 set out above, the following interesting 

and important suggestion is made: 

“Two separate budgets should be drawn up by the Federal Government. 
One, an annual budget, would always balance, as it would include only 
current expenditure from current income, i.e., taxation, business concerns, 
etc. The other budget would not necessarily balance annually; it would 
include. expenditure on capital investments of a type designed to promote 
full employment, or expenditure in any other avenue that aims to preserve 
general economic stability. The expenditure from this budget would be 
provided from public loans or, in certain circumstances, from credit 
expansion.” 


The survey concludes that: 


“Whatever methods of finance are used by post-war Governments, a 
balance must be maintained between the volume of effective purchasing 
power and the available supply of consumption goods, if the disastrous } 
effects of either inflation or deflation are to be avoided. Increases in real 
income—expressed perhaps in added leisure hours—can only be supported 
by corresponding increases in efficiency of both management and labour.” 
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